
 

 

 
 
 
 
 
 

 
 
 
 
 
 
 
 

 
 
 

 
 
 
 
 
 
 
 
 

 
     

Plan sponsors have many responsibilities these days, so we’re here 
to help defined contribution plan sponsors keep up with some of the 
latest news and regulation updates from the Internal Revenue 
Service (IRS) and Department of Labor (DOL).  
 

Employer News from the IRS 
 
The IRS published its recent Retirement News for Employers 
February 24, 2014. Articles included in the latest publication 
include:  
 

1. An explanation on how the Roth feature works in 401(k), 
403(b) and governmental 457(b) plans.  

 
2. 2013 and 2014 charts detailing the Retirement Savings 

Contributions Credit (Saver’s Credit).  
 

3. Steps needed to set up a Simplified Employee Pension (SEP) 
by the due date (including extensions) of the 2013 business 
income tax return.  

 
4. SIMPLE IRA plans for sole proprietors. [Note that the IRS 

recently released the SIMPLE IRA Checklist and Fix-It Guide.   
 
To see the entire publication, please see www.irs.gov/pub/irs-
tege/rne_0214.pdf  
 
Latest 403 (b) Plan Compliance Check Questionnaire 
 
The Internal Revenue Service has rolled out another 403 (b) 
Compliance Check questionnaire, focusing on whether an employer 
whose 501(c) (3) nonprofit status was revoked still offers a 403 (b) 
tax deferred annuity plan to its employees.  
 
The Pension Protection Act of 2006 requires that, effective with the 
2007 period, a nonprofit organization file the appropriate Form 990 
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Latest 403 (b) Plan Compliance Check (cont’d) 
 
series (“Return of Organization Exempt from Income Tax”) at least 
once within a consecutive three-year period. Failure to do so 
results in the IRS’ automatically revoking the employer’s tax-
exempt status. An impacted employer could regain federal tax-
exempt status by submitting an application to the IRS, and to the 
extent that the employer can demonstrate reasonable cause for not 
timely filing the Form 990 series, request that the reinstatement be 
retroactive to the date of revocation.  
 
The latest Employee Plans Compliance Unit (EPCU) project – known 
as “Ineligible Employer – 403 (b) Project Compliance Check” – 
targets employers who have received a notification of revocation of 
tax-exempt status from the IRS (known as a Notice CP120A) in 2010 
(the first year following the new Pension Protection Act filing 
requirements that an organization’s tax-exempt status could be 
revoked).  If an employer does not respond to the Compliance 
Check, the IRS reserves the right to audit the 403 (b) plan.  
 
If the employer is no longer considered a 501(c)(3) organization and 
does not meet any other Internal Revenue Code criteria to sponsor 
a 403(b) plan, the IRS will notify the employer within 30 days of 
receipt of the completed Compliance Check to address any 
corrective measures needed with respect to the 403 (b) plan. 
Participants may preserve the tax-deferred status of the 
contributions under the plan, provided that (1) the plan is frozen, 
and (2) participants can only access their accounts when they have 
a distributable event as described in the plan (such as terminating 
employment, becoming disabled, reaching age 59½, or dying).  For 
more information, please see www.irs.gov and use the search term 
EPCU. 
 
Insight on Large Plan Audit Process   
 
On February 18, 2014, Retirement Plans FAQs regarding the EP 
Team Audit (EPTA) Program were released. According to the IRS, 
these FAQs are designed to help employers (and their advisers) that 
are going through an Employee Plans Team Audit (EPTA) audit or 
are concerned about going through one in the future understand 
the process. EPTA audits are performed on large employer plans 
that have at least 2,500 participants.  
 
It is important to note the emphasis on internal controls. The IRS 
states: “A review of internal controls is the heart of the EPTA 
process (and is increasingly used in other audits). If in their initial 
review the agents find that the employer has checks and balances, 
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Insight on Large Plan Audit Process (cont’d) 
 
whether automatic or mechanical, that is likely to prevent errors 
or quickly catch errors; the IRS will consider limiting the focus of 
the audit and not audit every plan every year.” 
 
For more information, see www.irs.gov and use EPTA as the search 
term.  
 
Disclosure Update 

In our 2013 year in review Fireside Chat, we discussed the 
additional responsibilities placed on plan sponsors regarding the 
new fee-disclosure regulations.  The Department of Labor (DOL) 
required that plan- and investment-related fee disclosures be 
provided to new hires and current employees every quarter 
(typically as part of their account statements).  During March 2014, 
the DOL requested public comments on a proposed rule that would 
require pension plan service providers to furnish employers and 
other plan fiduciaries with a guide to assist them in navigating fee 
disclosure documents.  

“The department’s recent fee disclosure rules were a good first 
step in bringing transparency to the 401(k) industry and disclosing 
potential conflicts of interest. However, some employers, 
particularly small businesses, may be having a hard time locating 
the required fee disclosures when they are embedded in lengthy or 
complex documents,” said Assistant Secretary of Labor for 
Employee Benefits Security Phyllis C. Borzi. “Much like a roadmap, 
a guide can help employers locate fee information, which will help 
them better understand what they are being charged by financial 
services providers.”  

In 2012, the department published a final rule requiring that 
companies that provide certain services to employer-sponsored 
401(k) plans by furnishing detailed information about their services 
and the compensation they will receive, including payments from 
third parties. The rule allows such companies to use existing 
contracts and other documents to provide this information to plan 
fiduciaries. The department has found that the fee information is 
often contained in lengthy contract documents, or spread out 
among multiple documents. 

This proposal would amend the 2012 rule to require that covered 
service providers furnish a guide if disclosures are made using 
multiple or lengthy documents.  The guide must specifically  
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Disclosure Update (cont’d) 
 
identify the document, page or other specific locator, such as 
section, that enables the employer to quickly and easily find fee 
information.  We will keep you updated with these developments.   
 
See www.dol.gov/ebsa and use the newsroom search term for 
more information. 

 
Fiduciary Responsibility – It’s Real!  
 
The Department of Labor (DOL) has sued the former chief 
executive officer of a Baltimore-based provider of mental health 
and drug treatment services and fiduciary to the company’s 
retirement plan for ERISA violations as a result of the failure to 
remit employee contributions.  
  
As stated by the DOL, an investigation found that the CEO: 
  

• Failed to remit employee contributions to the plan,  
• Remitted certain employee contributions late without   
   interest, and  
• Failed to segregate the plan’s assets from the general assets  
   of the company.  

 
The DOL contends that the CEO has individual liability for his 
participation in the fiduciary breaches. According to Marc Machiz, 
Employee Benefits Security Administration (EBSA) regional 
administrator, “The defendant’s failure to properly remit these 
contributions clearly demonstrates a breach of fiduciary duty. This 
case underscores our commitment to hold fiduciaries accountable 
when they fail to act in the best interests of plan participants.”   
 
For more employee benefit related articles, check out 
www.dol.gov/ebsa.   
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